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Guide: Trial and probation

Think about whether you wish to include provisions for a trial or probation period in the employment
agreement for this position.

The Employment Relations Act 2000 contains provisions for both “trial” and “probationary” periods for new
employees. It is important that the employer and employee are clear about what provision applies to them.

This guide outlines some key information about trial and probation periods. For more detail, see the
Employment NZ site.

Restrictions

From 6 May 2019:
Only employers with less than 20 employees are able to use trial periods

Employers with more than 20 employees are able to use probationary periods but employees
dismissed under probationary periods are able to claim for unjustified dismissal

The following outlines some key information about trial and probation periods. For detail, see
www.employment.govt.nz/starting-employment/trial-and-probationary-periods/

Trial period — key points

Employers may offer trial periods of up to 90 days to new employees. This can only be applied to new
employees, so it is important that an employee does not start a job before signing an agreement providing
for the trial. Trial period provisions must always be in writing.

The trial period prevents employees from bringing a personal grievance for unjustified dismissal within the
trial period.

You and the employee must both bargain in a fair way about a proposed trial period. This includes
considering and responding to any issues raised by the new employee.

Note that the 90-day period refers to calendar days and begins on the day the employee commences
employment. See below for a sample clause.

Notice of termination must be given within the trial period, even if the actual dismissal doesn’t become
effective until after the trial period ends.

An employer and employee may agree to a trial period only once.
We recommend that you have regular reviews during a trial period as you would during a probation period.

Trial period — sample clause

The following is a sample of a clause you can include for a trial period if it is applicable to your business and
the employee agrees:

The parties agree that this employment is subject to a trial period of [Number of Days] pursuant to Section
67A of the Employment Relations Act 2000. The trial period shall begin on the date the Employee enters into
this agreement and end on [Enter Date]. The Employee acknowledges that during this trial period, the
Employer may dismiss the Employee by giving, prior to the end of the trial period, one week’s notice and that
the Employee is not entitled to bring a personal grievance or other legal proceedings in respect of that
dismissal.

Probation period — key points
If an employer and an employee wish to have a probation period, they must agree to this in writing at the

start of the employment relationship. Ensure the probation period is covered in the employment agreement.
A sample clause is provided below.
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A probationary employee is a permanent employee who is yet to be confirmed in their position. The
probation period provides time for this to occur. The key difference between a probation period and a trial
period is that a probationary employee retains full rights to take a personal grievance in the event of being
dismissed during the probation period. There is no time limit on a probation period.

A probation period provides time for the employee to show they are suitable for the position. Although the
employee is on probation, this does not affect their statutory entitlements to annual holidays, sick leave etc.
During the probation period, the employer should act fairly and reasonably in all matters.

The following apply during a probation period:
* The employee knows they will be under close and critical assessment

» The employer needs to clearly state expectations and the employee needs to show they are
suitable for the position by meeting those expectations

» The employer and the employee have agreed to review the employment at the end of the
probation period

Ensure that your expectations are clear to the employee and that the employee can meet these. During this
period the employee is entitled to whatever training, supervision, support and resources you deem
necessary.

Probation period — sample clause
The following is a sample of a clause you can include for a probation period if it is applicable to your
business and the employee agrees:

Employment is subject to a probation period of [number] months during which time the Employee’s
performance will be reviewed in weeks [enter weeks for reviews]. The Employee will be entitled during this
period to whatever training, supervision, support and resources may be deemed necessary by the Employer
and will be advised at the performance review meetings of their work performance in relation to the
standards required of them. The Employer will clarify the standards required.

The Employer may extend the probation period to enable the Employer to conduct additional performance
reviews. Notice of the extension of the probation period and the length of the extended period will be given to
the Employee in writing before the completion of the initial probation period.

One week’s notice of termination of employment may be given after two performance reviews or at the final
performance review if the Employer considers that the Employee has failed to meet the required standards.

Where the Employer terminates the agreement under this clause, the Employer may elect to pay one week’s
wages in lieu of notice.

On successful completion of the probation period, the Employer will give written confirmation to the
Employee of the Employee’s position with the Employer.

4-weekly reviews

If you and your employee agree to a trial or probation period, we recommend you include three 4-weekly
checkpoints during a 12-week period. This ensures the employee is fully aware of your feedback on their
performance and there are no surprises at the end of the period.

You should arrange for the new team member, their immediate supervisor and the Team Leader to meet at
the 4, 8 and 12-week points to review the team member’s progress and address any issues. Ensure that the
appropriate review form is used for each meeting.

More information

For information on:
Trial periods — see the website

Probation periods — see the website
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Disclaimer

Stephen Larsen and Co has provided this guide on the understanding that:

1. The document is a guide only and should not form the sole basis for any decision without first
obtaining proper professional advice.

2. We will not be responsible for and expressly disclaim liability, whether under contract or
negligence:

(a) For the results of any use made by users of the guide
(b) For any errors or omissions in this guide

(c) For any direct or consequential loss or damage to arising from the use of this guide,
whether to a direct purchaser of this guide or to any other person who may borrow or use
them

(d) If any part of the guide, whether used in its original form or altered in some way by the
user, proves invalid or does not attain the result desired by the user

(e) For any negligence in the publication or preparation of this guide

3. This disclaimer extends to the user and to any client of the user who suffers loss as a result of
the use of this guide.

4. The user acknowledges that it has not told us about any particular purpose for which this guide
is required and that it has not relied on our skill or judgement to provide a paper suitable for any
such purpose.

Intellectual Property Notice

Stephen Larsen and Co is the owner of, or has the right to use, all copyright, trademarks and other
intellectual property rights comprised in this document, and all related documents, and in providing this guide
does not allow these rights nor any part of this document to be used, sold, transferred, licensed, copied or
reproduced in whole or in part in any manner or form whatsoever without its prior written consent.

s 67A of the Employment Relations Act 2000
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